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DETAILED ACTION 

1 . Claims 20-42 are pending in tlie instant application. 

Response to Arguments 

2. The Applicant's remarks, filed March 16, 2009, have been fully considered, but 
they are not persuasive. 

In response to the Applicant's arguments against the rejections under 35 U.S.C. 
§ 1 12, first paragraph, the arguments are not persuasive. Newly added claim limitations 
must be supported in the specification either (1 ) expressly, (2) impliedly, or (3) 
inherently. The specification does not expressly disclose that periods of no modulation 
exist (i.e., the "periods of silence" are periods of non-modulation). Moreover, the 
Applicant could not argue that such a limitation is inherent on the point. The Applicant's 
argument rests on the assertion that, according to the disclosure of the instant 
specification, a frame gap will necessarily equate to a period of no modulation (i.e., the 
limitation must be implicit). However, the Examiner does not agree that the 
specification implies that any frame gap will result in a period of non-modulation. At 
most, the specification states that a frame gap will result in a "period of silence" . The 
specification's "period of silence" should not be, impliedly or otherwise, permitted to be 
considered as a period of non-modulation because it is against the weight of the 
disclosure of the specification as a whole and constitutes new matter prohibited under 
35 U.S.C. § 1 12. The specification discloses a continuous modulation period even 
during the "period of silence" (pg. 12, lines 20-25). Moreover, figure 4 is merely 
representative of the functional input/output of block 21 0 of figure 2. The input Sin (i.e.. 
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fig. 3) is provided to blocl< 210 and figure 4 is merely a functional representation 
illustrating the manner in which Sin is interleaved over time with periods of silence. 
However, the specification clearly states that the output Sout is composed of "a 
continuous modulated data signal for transmission" (pg. 12, lines 20-25). To permit the 
Applicant to specify that Sout contains periods of non-modulation must be considered 
new matter because it is directly contrary to the originally filed specification and was 
conjured by the Applicant only as a specific rebuttal to the Examiner's Application of the 
prior art reference Preston. 

In response to the Applicant's arguments against the application of the prior art, 
the Applicant's suggests that the prior art reference Preston et al (U.S. Pat. No. 
7206305; "Preston") does not disclose the generation of a periodic data signal 
modulated with "periods of silence". The rejections below cite to Preston's column 6, 
lines 24-30, which state "[t]he preamble bits 73 and 79 do not contain any of the 
digital data bits 29 from the data source [but] include a certain number of sacrificial bits 
that are not needed for detecting or encoding the MS packet 70." (emphasis added) 
The Examiner maintains that Preston discloses the modulation of a data signal with 
"periods of silence". Contrasted with Preston's "digital data bits", Preston's "sacrificial 
bits" do not contain any data. 

Applicant asserts that Preston's sacrificial bits can not be reasonably interpreted 
to be "periods of silence". However, the Examiner is permitted to interpret the claimed 
invention reasonably broadly in view of the invention's specification. 
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The specification of tlie instant application is wliolly indefinite witli reference to 
wliat constitutes a "period of silence". The specification's periods of silence are 
illustrated in figure 4 (i.e. periods t1-t2, t3-t4, and t5-t6) and are to be contrasted with the 
periods of data (i.e. periods tO-tl , t2-t3, and t4-t5). However, one is unable to 
determine, according to figure 4 alone, what constitutes the periods of silence t1-t2, t3- 
t4, and t5-t6. With reference to the description of the figures provided in the 
specification, it is clear that the figures 3 and 4 are provided only as an representation of 
the underlying method of the invention and do not represent the actual input/output of 
the protocol transmission device 210 of figure 2. Specifically, the specification states 
that "[i]n operation, the altered protocol transmission Sout(t) provides a continuous 
modulated data signal for transmission over a voice channel of a wireless 
communication system." (pg. 12, lines 20-25; emphasis added). Therefore, it is clear 
that even the "periods of silence", although represented by a "flat line" in figure 4, are 
periods of modulation (although, perhaps, not modulated with data). The specification's 
use of the term "period of silence" does not automatically afford it any special or 
particular meaning. Further, there is nothing in the specification which would limit the 
"periods of silence" to anything beyond what is disclosed by Preston (i.e. periods of 
non-data). Rather, the specification actually supports such an interpretation. 

Therefore, as broadly as claimed, a "period of silence" is considered to be a 
period of modulation without data which is clearly anticipated by Preston. Presently, the 
claims (as supported by the specification) do not particularly limit a "period of silence" to 
be anything more specific that a period without data communication. The Applicant 
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argues that, because Preston's "sacrificial bits" are nonetheless converted into "tones", 
they can not represent "silent" periods. However, the "tones" of the sacrificial bits are 
nonetheless "silent" because they communicate no representative data and are 
specifically meant to be scaled, filtered, or distorted (col. 6, lines 29-31). The Applicant 
suggests that Preston's "scaling" or "filtering" might evidence the fact that they can be 
"eliminated" (remarks, pg. 6, line 8). Surely, a signal that is "eliminated" could be 
considered to be one of "silence". 

The Applicant suggests that the Examiner has not responded to the Applicant's 
assertion that Preston does not disclose a "period of silence". The Examiner response 
is that Preston's periods of non-data (even modulated non-data comprising tones) cover 
the claimed "periods of silence" because they contain no representative data. The 
Applicant has failed to distinguish the claims of the instant application from the 
disclosure of the prior art by amending the claims beyond the prior art reference Preston 
or by reference to any particular feature of the specification which is necessarily 
imputed to the claimed "periods of silence" which is beyond the prior art reference 
Preston. 

Claim Rejections - 35 USC §112 

3. The following is a quotation of the first paragraph of 35 U.S.C. § 1 1 2: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

4. Claims 33-42 are rejected under 35 U.S.C. § 1 12, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter 
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which was not described in the specification in such a way as to reasonably convey to 
one sl<illed in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. 

Regarding claim 33, the claim is rejected because the limitation providing that 
"the periods of silence comprise frame gaps during which no frequency shift keying 
modulation occurs" is considered to be new matter. For the reasons outlined in the 
arguments above, there is insufficient evidence in the originally filed specification to 
support the newly claimed "no modulation" occurring during a silence period. Rather, 
the specification supports a continuous modulation period even during the "period of 
silence" (pg. 12, lines 20-25). 

Regarding claim 34, the claim is rejected for the same reasons as claim 33 

above. 

Regarding claims 35-42, the claims are rejected as being based upon a rejected 
parent claim. 

Claim Rejections - 35 USC § 102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. § 1 02 
that form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1 ) an application for patent, published under section 1 22(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 
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6. Claims 20-25, 29, 30 and 32 are rejected under 35 U.S.C. § 102(e) as being 
anticipated by Preston et al (U.S. Pat. No. 7206305; "Preston" - previously cited). 

Regarding claim 20, Preston discloses a method of communicating data over a 
voice channel of a wireless communication system (abstract), comprising the steps of: 
generating (fig. 4) a periodic data signal (fig. 6, i.e. f1 & f2 are each periodic) modulated 
with data (fig. 4, ref. 30; fig. 6, data bits "1" and "0") and periods of silence (col. 6, lines 
24-30); and sending (fig. 2, ref. 19) the periodic data signal (fig. 2, ref. 26) as a voice 
communication through a vocoder (fig. 2, ref. 18) and over a voice channel (fig. 2, ref. 
34) of a wireless communication system. Preston discloses a method of transmitting 
digital data using a cellular phone (fig. 2, ref. 14) commonly utilized for the transmission 
of audio voice signals. Preston explicitly discloses that "a problem arises when voice 
communication equipment, such as the vocoder, are used for transmitting digital data as 
a non-voice signal." (col. 1 , lines 55-63). Specifically, the vocoder may recognize the 
data as noise and remove it (col. 1, lines 55-63). Therefore, Preston discloses careful 
encoding of the data by "controlling the amplitudes, time periods, and patterns of the 
synthesized frequencies used to represent the binary bit values." (col. 5, Ines 23-33). 
Particularly, Preston discloses, as broadly as claimed, the inclusion of "periods of 
silence" or periods of non-data sacrificial bit transmission to prevent the vocoder from 
attenuating the transmission of wanted data (col. 6, lines 15-31). 

Regarding claim 21, Preston discloses the limitations of claim 1 as applied 
above. Further, Preston discloses that the wireless communication system is a cellular 
network (fig.1). 
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Regarding claim 22, Preston discloses the limitations of claim 1 as applied 
above. Further, Preston discloses that the network transmission standard is CDMA 
(col. 4, line 54). 

Regarding claim 23, Preston discloses the limitations of claim 1 as applied 
above. Further, Preston discloses generating the periodic data signal with a data 
sequence using frequency shift keying (fig. 6; col. 5, lines 45-50). 

Regarding claim 24, Preston discloses the limitations of claim 1 as applied 
above. Further, Preston discloses that the duration of each of the periods of silence is 
within the range of about 25 to 1000 milliseconds. Preston discloses that each bit 
continues for a duration of 10 milliseconds (col. 5, lines 65-66). Furthermore, Preston 
discloses that the "period of silence" determined by the sacrificial bits is four bits long 
(fig. 5, "sacrificial bits"). Therefore, the period of silence is 40 milliseconds. 

Regarding claim 25, Preston discloses the limitations of claim 20 as applied 
above. Further, Preston discloses receiving a first periodic data signal (fig. 4, ref. 30) 
and producing a second periodic data signal (fig. 4, ref. 69) by modulating the first 
periodic data signal with the periods of silence determined by the packet formatter (fig. 
4, ref. 62) as applied in claim 20 above. 

Regarding claim 29, Preston discloses a method of communicating data over a 
voice channel of a wireless communication system (abstract), wherein both data and 
voice are transmitted at the same time (col. 1 , lines 60-65) to a call center (fig. 1 , ref. 
36). Furthermore, Preston discloses the remaining limitations of the claim as applied to 
claims 20 and 21 above. 
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Regarding claim 30, Preston discloses the limitations of claim 29 as applied 
above. Further, Preston discloses the remaining limitations of the claim as applied to 
claims 20 and 21 above. 

Regarding claim 32, Preston discloses the limitations of claim 29 as applied 
above. Further, Preston discloses that the network transmission standard is CDMA 
(col. 4, line 54). 

Claim Rejections - 35 USC § 103 

7. The following is a quotation of 35 U.S.C. § 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

8. Claims 26-28 are rejected under 35 U.S.C. § 103(a) as being unpatentable over 
Preston in view of Gardner et al (U.S. Pat. No. 7146174; "Gardner"). 

Regarding claim 26, Preston discloses the limitations of claim 25 as applied 
above. Preston does not explicitly disclose receiving a control signal, the control signal 
supplying parameters for a length of the periods of silence and timing between the 
periods of silence; and producing the second periodic data signal by modulating the first 
periodic data signal based on the received control signal. However, the use of control 
signals is notoriously known in the art as evidenced by Gardner. Gardner discloses, in 
a strictly analogous field of art, using a microprocessor (fig. 13, ref. 122) to provide a 
rate control signal to vocoders (fig. 13, ref. 120) to control the maximum data rate of 
non-speech data or speech based upon required or available energy (col. 10, lines 50- 
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65). Therefore, as understood by one having ordinary skill in the art, it would have been 
obvious at the time which the invention was made that the encoders and vocoders of 
Preston could take control signals from a microprocessor to determine rates of speech 
and data because it would permit changing the rate depending upon the available 
bandwidth for transmission. Furthermore, it is obvious that, when the data and speech 
rates are updates, the silent periods would be altered to accommodate the new rates. 
That is, the silent periods would be adjusted accordingly. 

Regarding claim 27, Preston discloses the limitations of claim 20 as applied 
above. Furthermore, Preston in view of Gardner disclose the remaining limitations of 
the claim as applied to claim 26 above. 

Regarding claim 28, Preston in view of Gardner disclose the limitations of claim 
27 as applied above. Furthermore, Gardner discloses determining a response to 
transmitted information (fig. 11, refs. 62, 66 and 68). This received "response" is 
combined with the information to be transmitted for reverse link rate control (col. 9, lines 
19-25). Therefore, it would have been obvious to one having ordinary skill in the art at 
the time which the invention was made that received "response" or feedback information 
can be utilized to perform rate control in the invention of Preston as suggested by 
Gardner. Moreover, this feedback may appropriately be utilized to change the length of 
the silence periods as applied in claim 26. 

9. Claim 31 is rejected under 35 U.S.C. § 103(a) as being unpatentable over 
Preston. 
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Regarding claim 31 , Preston discloses the limitations of claim 30 as applied 
above. Preston does not disclose that step (a) is performed prior to step (b). Rather, 
Preston discloses that adding the periodic time intervals is performed before frequency 
shift keying. However, the reversal of the steps is not a patentably distinct step and is 
within the abilities of one having ordinary skill in the art. The reversal of the steps is not 
suggested as providing a benefit or solving a particular problem. Furthermore, one 
skilled in the art would have expected the invention to work equally well in either mode 
of operation. 

Allowable Subject Matter 

10. No claims are allowed. 

Conclusion 

1 1 . THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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12. Any inquiry concerning tliis communication or earlier communications from tlie 
examiner sliould be directed to JASON M. PERILLA whose teleplione number is 
(571 )272-3055. Tlie examiner can normally be reached on M-F 8-5 EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Chieh M. Fan can be reached on (571 ) 272-3042. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Jason M Peril la/ 
Primary Examiner, Art Unit 261 1 
April 13, 2009 
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